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About Inuit Tapiriit Kanatami

Inuit Tapiriit Kanatami (ITK) is the national representative organization for the 65,000 Inuit in Canada, the majority
of whom live in Inuit Nunangat, the Inuit homeland encompassing 51 communities across the Inuvialuit
Settlement Region (Northwest Territories), Nunavut, Nunavik (Northern Québec), and Nunatsiavut (Northern
Labrador). Inuit Nunangat makes up nearly one third of Canada’s landmass and 50 percent of its coastline.
ITK represents the rights and interests of Inuit at the national level through a democratic governance structure
that represents all Inuit regions. ITK advocates for policies, programs, and services to address the social, cultural,
political, and environmental issues facing our people.

ITK's Board of Directors are as follows:

Chair and CEQ, Inuvialuit Regional Corporation
e President, Makivik Corporation

e President, Nunavut Tunngavik Incorporated

e President, Nunatsiavut Government

In addition to voting members, the following non-voting Permanent Participant Representatives also sit
on the Board:

e President, Inuit Circumpolar Council Canada
e President, Pauktuutit Inuit Women of Canada
e President, National Inuit Youth Council

Vision
Canadian Inuit are prospering through unity and self-determination

Mission
Inuit Tapiriit Kanatami is the national voice for protecting and advancing the rights and interests of Inuit
in Canada
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Introduction

This position paper conveys national Inuit priorities for federal legislation to implement the United
Nations Declaration on the Rights of Indigenous Peoples (UN Declaration). It shares expectations
and priorities for the scope and intended impacts of legislation, identifies legislative elements Inuit
seek for inclusion in a bill, as well as expectations for the legislative development process. This
position paper builds on two previous documents published by ITK in 2017: a position paper and
discussion paper. These two complementary documents were developed and approved through
ITK's governance structure and continue to inform ITK’s positions on this legislative initiative.



https://www.itk.ca/wp-content/uploads/2017/01/ITK-Position-Paper-Implementing-the-UN-Declaration-on-the-Rights-of-Indigenous-Peoples-English.pdf
https://www.itk.ca/wp-content/uploads/2017/04/Discussion-Paper-Implementing-UNDRIP-in-Canada-through-Comprehensive-Legislation.pdf
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Background

The Governor General announced in her 2019 speech from the throne that Canada would “introduce
legislation to implement the United Nations Declaration on the Rights of Indigenous Peoples in the
first year of the new mandate!"The Prime Minister's mandate letter to the Minister of Justice instructs
him to work with Crown-Indigenous Relations to“introduce co-developed legislation to implement
the United Nations Declaration on the Rights of Indigenous Peoples by the end of 2020." At the time
of writing, senior federal officials have sought to advance work on this file through bilateral meetings
with ITK staff as well as through a national working group consisting of representatives from the
Assembly of First Nations (AFN), Métis Nation (MN), ITK, and senior officials from the Department of
Justice and Crown-Indigenous Relations.

Bill C-262, a private members bill introduced by the New Democratic Party in 2018, was intended to
ensure that the laws of Canada are in harmony with the UN Declaration. The bill passed in the House
but eventually died on the order paper in the Senate in 2019. The slim, 18-page bill included two
main mechanisms to achieve the goal of ensuring that the laws of Canada are consistent with the
UN Declaration:

1) A national action plan to “achieve the objectives” of the UN Declaration, and
2) Annual reports to Parliament reporting on the implementation of the government’s
obligations under the Act.
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Legislative development process

The legislative development process should be distinctions-based. This means that federal officials
should continue to convene a national table to achieve consensus on the legislative development
process and legislative elements while at the same time engaging First Nations, Inuit and Métis
bilaterally. Similar to work on Bill C-91 and C-92, the national table should include an equal number
of representatives from AFN, ITK, and MNC to ensure that the legislative development process
progresses as efficiently and effectively as possible. Decisions should be made by consensus. Each
organization should be responsible for bringing forward the positions of their respective member
organizations and constituents to the national table. Members of the national table should achieve
consensus on expectations for participation and input into the legislative development process and
define expectations for “co-development” of a terms of reference. The development of the terms of
reference should precede further work on legislation in order to achieve clarity about roles and

expectations.
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Bill C-262: United Nations Declaration on
the Rights of Indigenous Peoples Act

Bill C-262 contains flaws that ITK sought to remedy during appearances and written submissions
to the House of Commons Standing Committee on Indigenous and Northern Affairs as well as the
Senate Standing Committee on Aboriginal Peoples. It is concerning that the federal government
intends to use Bill C-262 as the foundation for a new bill given limitations within the bill that likely
prevent it from achieving its intended purpose. It is also concerning because the 2019 BC Declaration
on the Rights of Indigenous Peoples Act that is modeled on Bill C-262 has confirmed for Inuit that
an independent enforcement mechanism and/or oversight body is required to ensure that
governments act in good faith to implement their human rights obligations.

The most notable limitation of Bill C-262 is the absence of an independent enforcement mechanism
oroversight body such as a human rights commission or independent ombudsperson. The inclusion
of an enforcement mechanism in the bill would be consistent with Call for Justice 1.7 of the National
Inquiry into Missing and Murdered Indigenous Women and Girls to establish a national Indigenous
and human rights ombudsperson with authority in all jurisdictions, and to establish a national
Indigenous and human rights tribunal.

The absence of such an enforcement mechanism within Bill C-262 means that the rights affirmed
by the UN Declaration, and characterized as “principles”within the bill, lack the force of law. They are
instead recast not as enforceable rights but as aspirational principles to be advanced by an action
plan. The bill does not identify any timelines associated with work on the action plan, leaving it to
future governments to decide when to engage Indigenous peoples in a development and imple-
mentation process that could go on indefinitely. This is unacceptable to Inuit for three main reasons.
First, governments should not monitor and report on their own conduct in fulfilling their human
rights obligations. Inuit have experienced that such an approach creates a conflict of interest that
can maintain profound policy gaps as governments choose to ignore or diminish their obligations.
Such has been the case when it comes to Canada’s unmet obligations in Inuit Nunangat under the
Convention on the Rights of Persons with Disabilities and the Convention on the Elimination Racial
Discrimination, for example. Second, such an approach is inconsistent with the interrelated,
interdependent, and indivisible nature of human rights because it would create a politicized, piece-
meal approach to the implementation of the rights affirmed by the UN Declaration. It would result
in an ad hoc approach to implementing our rights as governments apply different interpretations
of their obligations and allocate dramatically different resources and capacity toward the fulfillment
of the action plan. Third, recasting our human rights as “principles” is fundamentally discriminatory
and would contribute to the marginalization of Indigenous peoples. By contrast, Canadians whose
rights under the Canadian Human Rights Act have been violated in certain situations can seek
recourse and remedies through the Canadian Human Rights Commission while Indigenous peoples,
whose human rights are also articulated and affirmed by the UN Declaration, would continue to
lack an enforcement mechanism that is linked to our distinct human rights.
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BC Declaration on the Rights
of Indigenous Peoples Act

The Government of British Columbia passed the BC Declaration on the Rights of Indigenous Peoples Act
in 2019.The Act is nearly identical to Bill C-262 in scope and content. It obligates the BC government
to report on its progress toward implementing the rights affirmed in the UN Declaration but is
similarly devoid of an independent enforcement mechanism that that would provide recourse and
remedies for Indigenous peoples whose rights have been violated. The BC government monitors
its own conduct and applies its own standards and interpretations of its human rights obligations.
The limitations of the Act have been apparent in the ongoing conflict between members of the
Wet'suwet'en First Nation and the BC government over the construction of the Trans Mountain
pipeline. In that conflict and in countless others between Indigenous peoples and governments,
the government maintains that it has acted within the law while some members of the First Nation
have maintained that their human rights are being violated. The absence of an independent
enforcement mechanism means that the BC government is the judge and arbiter of whether or not

it has violated Indigenous peoples’human rights in BC.
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Legislative elements

In order to remedy these shortcomings, a bill whose purpose is to implement the UN Declaration
in Canada should include the following legislative elements:

+ Legislation should establish an Indigenous Human Rights Commission and/or
independent oversight body whose activities are supported through adequate,
sustainable and long-term financing. The Commission and/or body should be responsible
for monitoring federal compliance with the rights affirmed by the UN Declaration and
oversee the promotion of those rights nationally.

«  The Commission and/or oversight body should be established consistent with the
UN Paris Principles, which provide the international benchmarks against which national
human rights institutions can be accredited by the Global Alliance of National Human
Rights Institutions. The UN Paris Principles set out criteria in relation to autonomy from
government, independence, adequate powers of investigations, resourcing, pluralism,
and mandate and competence.

«  The Commission and/or oversight body should be empowered to conduct investigations
of federal departments and institutions, and send discrimination-related complaints to
the Canadian Human Rights Tribunal for further examination.

« Legislation should include provisions that provide for the adequate, sustainable and
long-term financing of the obligations identified in the bill.
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Conclusion

The UN Declaration on the Rights of Indigenous Peoples affirms Indigenous peoples’human rights.
The rights affirmed by the UN Declaration are not goals or principles. The UN Declaration can
therefore only be implemented in Canada if those rights are enforceable. Rights without remedies
are not rights. These rights must be affirmed in legislation that must also provide remedies and
redress to those whose rights have been violated. The approach to implementing the UN
Declaration that is reflected in Bill C-262 cannot succeed in implementing the UN Declaration. If
Bill C-262 is to be used as the basis for legislative development then significant revisions must be
made to the bill in advance of its introduction to Parliament for first reading that include legislative
elements that would make the rights affirmed in the UN Declaration enforceable. In the absence of
such an enforcement mechanism, a Bill C-262-like bill is merely a statement of goals, the achieve-
ment of which would be tethered to an action plan without timelines. The implementation of
Indigenous peoples’ human rights would therefore remain entirely contingent on the political
ambition of the government of the day and would not result in the implementation of the
UN Declaration.
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